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Oral Contracts

M
y word is my bond, or 
is it?  

Everyone has entered 
into an oral contract with another 
person and never bothered to 
memorialize the terms and  
conditions, and completed the 
transaction without any prob-
lems. It happens every day at the 
grocery store checkout aisle. But 
what about an oral contract to 
buy or sell real estate? Isn’t there 

a law that requires them to be in writing?  

An oral contract for the sale of real estate can be 
enforced if it meets the criteria set forth in Chap-
ter 706 of the Wisconsin State Statutes. That law 
provides that oral contracts for the sale of real estate 
are enforceable, but only if all the elements of the 
transaction are “clearly and satisfactorily” proved, 
and in addition, there is an “equitable reason” for 
enforcement of the oral deal.  

Specifically, the law states that an oral contract 
for the sale of real estate may be enforceable in 
whole or in part, provided all of the elements of the 
transaction are clearly and satisfactorily proved and 
in addition:

 (1)  The deficiency of the conveyance (that is, the  
 “missing” element of the deal) may be  
 supplied by reformation in equity; or

 (2)  The party against whom enforcement is   
 sought would be unjustly enriched if  
 enforcement of the transaction were denied;  
 or 

 (3)  The party against whom enforcement is   
 sought is equitably estopped from asserting  
 the deficiency.  

A party may be so “estopped,” or prohibited from 
claiming the oral deal is unenforceable, whenever 
the other party, in good faith reliance on the deal 
has changed his or her position to his or her  
substantial detriment, under circumstances such that 
the detriment so incurred may not be effectively 
recovered otherwise than by enforcement of the 
transaction, and either:

 (a)  the buyer has been allowed to have  
 possession or use of the premises; or 

 (b)  the detriment so incurred was incurred with  
 the prior knowing consent or approval of the  
 party sought to be estopped.

 This law provides the framework of examining a 
matter in order to determine if an oral promise to sell 
real estate can be enforced.  

While it is always advisable to put such contracts 
in writing, Wisconsin courts have held that the law 
was intended to prevent fraud, not to give one party 
to an oral agreement a technical escape from a fair 
and definite agreement.  

Nonetheless, it is not uncommon for someone who 
wants to back out of an oral deal to claim that the 
agreement is not enforceable because the “statute 
of frauds,” that is, the law requiring such contracts 
to be written, will prevent that from occurring.  
However, as noted above, that is not the case.  In 
fact, Wisconsin courts have repeatedly stated that 
the laws of Wisconsin will not permit the statute of 
frauds, which was designed to prevent fraud, to be 
used as an instrument of fraud.  

 Moreover, even if an alleged oral promise to sell 
real estate is deemed unenforceable, because it 
does not fit within the exceptions noted above, it is 
still possible for the non-breaching to recover  
damages from the other party by bringing a claim 
under the legal theory of “promissory estoppel.”

Promissory estoppel has three elements:  

 1)  A promise which was one that the promisor  
 should reasonably have expected to induce  
 either action or forbearance of a definite and  
 substantial character by the other party;

 2)  The promise did induce such action or  
 inaction; and

 3)  Non-enforcement of the promise would result  
 in an injustice.

The seminal case in Wisconsin that addressed 
promissory estoppel is Hoffman v. Red Owl Stores, 
Inc. In that case, Mr. Hoffman wanted to operate a 

Red Owl grocery store franchise in Chilton,  
Wisconsin. An agent of the Red Owl company 
made a promise that Red Owl would provide him 
with the franchise, if Mr. Hoffman had $18,000 in 
cash, purchased a lot and building and relocated 
his family to Chilton. In reliance on this promise, Mr. 
Hoffman sold his independent store and bakery, 
moved to Chilton with his family and arranged to 
purchase the lot and building for the Red Owl  
franchise. Red Owl then changed its mind, and  
attempted to avoid any liability by claiming there 
was no enforceable contract.  

 While the court in Red Owl did not enforce the 
oral agreement, it concluded that it would be unjust 
not to allow some relief to Mr. Hoffman and his 
family. As a result, the court awarded Mr. Hoffman 
money damages in an amount that placed him back 
in the position he was in prior to the oral agreement.  

While it is always best practice to have written 
contracts, spelling out all of the material terms of the 
deal, if you find yourself in a situation where you 
have an oral agreement the other party is refusing to 
honor, consult an attorney, because those who try to 
back out of such deals do so at their peril. 

J. Michael McTernan
is a Kenosha Real
Estate Attorney
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Bear Homes
Bristol Bay
19821 79th Street, Bristol, WI

Bower Design & Construction
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Hagen Homes
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Joseph Scott Homes
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Newport Builders
Brandon Model, Providence Port
5227 King’s Way, Mt. Pleasant, WI

Eaton Model
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6708 Belmar Avenue, Caledonia, WI
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